Eminent Domain Overview

Eminent domain is an inherent right of a government to seize private property, or property held by private citizens, provided that the property is used for the benefit of the public and the land owners are compensated for the property. Thus, a government may seize property owned by private owners in order to use the property to develop schools, roads, railroad tracks, libraries, and other projects for the benefit of the public, or even for economic development projects to revitalize failing communities. Essentially, the principle of eminent domain holds that governments retain a right to seize any property within its borders so long as the owner is compensated for the property and the land is used for the public benefit. For the seizure to be deemed legal, the government must meet these two requirements.

Eminent domain in the United States has been used on some occasions to raze blighted, or deteriorating, buildings-some of which were still in use as housing development projects-so that private developers could construct new buildings on the land that would also generate increased tax revenues for local, state or federal governments. Increased property and sales taxes translate to more money for government budgets and, by extension, for the public. Many people have objected to this application of eminent domain, arguing that seizing private property for the sole purpose of generating increased revenues is an inappropriate exercise of government power. Although the US Supreme Court has upheld such use of eminent domain powers, the government historically seized property for the purpose of acquiring the land necessary to build or develop the transportation and manufacturing infrastructures necessary for commercial growth throughout the US.

Opponents of eminent domain claim that the practice is unconstitutional and unfair. Because eminent domain necessarily favors property that can bring in the most revenue, small or family-owned businesses are often the most vulnerable to the government's exercise of its eminent domain powers, while large businesses or corporations are often the beneficiary of property seizures. For this reason, the exercise of the powers of eminent domain tend to give the appearance of the government favoring large companies by bullying small business owners and homeowners.

The practice of eminent domain has a long history in the US, going back to the colonial period, in which private property was often bought by the local government and resold to mill owners. Supporters of eminent domain argue that now, just as then, certain businesses and certain industries aid the growth of the economy more than others, and preference should be given to those businesses, since they improve the overall conditions for the public.

Understanding the Discussion 
Blight: The term used to describe a vacant, neglected, or otherwise undesirable property that is a suitable candidate for eminent domain. A city usually must prove that an area is blighted in order to invoke eminent domain. In most cases, the city also defines what passes for blight, meaning that eminent domain may be invoked virtually anywhere.

Magna Carta: A medieval English charter, established by King John, which eventually served as the inspiration for much of the US Constitution, including the right set forth in the Fifth Amendment that permits the taking of private property for public use with just compensation.

Public Use: The main requirement for property seized by eminent domain, which holds that the general public should benefit from the use of any property taken through eminent domain. People in favor of eminent domain's use in transferring private property to another private owner tend to interpret "public use" broadly, often to mean any development that would improve the economic status of the local community. More conservative readings of the Takings Clause of the Fifth Amendment assert that "public use" refers only to developments that are for the direct benefit of the public, such as roads and schools.

Takings Clause: The last clause of the Fifth Amendment to the Constitution, which reads, "nor shall private property be taken for public use, without just compensation." This clause does not explicitly endorse or establish the practice of taking property for public use, but, by outlining the proper way for the government to take private property (only when just compensation is provided), the conduct is implicitly endorsed.

History 
The federal government's power to exercise eminent domain lay largely dormant until 1875, when the Supreme Court ruled in favor of the federal government in the case of Kohl v. United States. Justice William Strong concluded that the very nature of sovereignty allowed the taking of land for public use, and also invoked the Takings Clause as supporting the government's right to exercise its eminent domain powers.

However, the power of eminent domain has recently been interpreted far more broadly than in past years. In 2005, the US Supreme Court ruled in Kelo v. New London that taking property for economic revitalization purposes was constitutional. In Kelo, the city of New London, Connecticut wanted to build office buildings, upscale housing, a marina, and a pharmaceutical research center on ninety acres of waterfront property, but fifteen homeowners in the area protested. The homeowners were ultimately evicted when the Court ruled in favor of the city. On the one- year anniversary of the Kelo decision, President George W. Bush issued an executive order that prohibited federal agencies from using eminent domain powers solely for private development purposes, although takings would still be permitted for projects benefiting both private and public development.

Eminent domain remains a divisive issue, although the division generally does not break down along party lines. While many conservative thinkers and constitutional scholars argue vehemently for the power of the government to exercise eminent domain, an equally vocal group of conservatives argue that the right to private property is the most fundamental right in a democracy, and that taking it away is a violation of personal liberty. The liberal argument against eminent domain, on the other hand, concentrates more on the equity of a practice that necessarily pits the powerful against the weak and gives the obvious advantage to the powerful. The Institute for Justice, a libertarian non-profit group, has documented 10,000 complaints in cases of property seized from one private owner and given to another, in the five-year period from 1998 to 2002.

Eminent Domain Today 
The Supreme Court's decision in the case of Kelo v. New London was a major blow to critics of current eminent domain practices. In a five to four decision, the Supreme Court ruled that the government may seize property, even if that property is not blighted. Justice John Paul Stevens stated that the waterfront development constituted public use since it was for the good of the public, while Justice Sandra Day O'Connor said that the decision favored powerful corporations and discriminated against small property owners.

In the wake of this court battle, thirty-nine states have enacted new legislation or passed ballot measures that restrict the use of eminent domain. Alabama was the first state to react, when Governor Bob Riley signed a bill passed unanimously by a special session of the Alabama legislature that prohibited the government from using eminent domain to seize non-blighted private property in order to resell it to retail, industrial, office or residential developers without the owner's consent. Some states even passed constitutional amendments that were placed on ballots for approval, marking one of the first times the practice of eminent domain has been put before the public for a vote. Although these measures vary from state to state, a common theme is that they prohibit state and local governments from taking private property solely for economic development purposes, to generate revenue or simply to transfer property between private parties, while takings for public use would remain permissible. Most states however, including Alabama, still include provisions for transferring blighted property to private developers, which critics claim leaves a loophole in the law that can still be abused by special interest groups.

Point 
Thesis: Eminent domain permits the government to force property owners to sell their property to the government for certain public uses and challenges the very notion of private property and must be used with extreme caution.

Summary: The article argues that eminent domain challenges the notion of private property and must be used with caution. The article cites Justice Sandra Day O'Connor's dissenting opinion in the case of Kelo v. the City of New London, in which she stated that ruling in favor of the city in effect erased the Fifth Amendment from the constitution. The article argues that the decision would allow private property to be transferred from one person to another solely on the basis of proposed improvements.

Private property is a significant aspect of the American political and economic system, so much so that the Founders wrote it into the Constitution, in the Fifth Amendment: "No person shall ... be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation." In most cases, the right to own, retain and sell private property seems clear: many would not argue that the government could force a citizen, against his or her will, to sell a car, for example. But real estate--a patch of the earth's surface--has unique characteristics. Real estate cannot be moved, or duplicated, or replaced, and it occupies a permanent relationship to the patch of earth surrounding it.

This is where eminent domain enters the picture. There are a few instances--and they are relatively rare--when the government is performing a vital service for the public (building a public highway is the most often cited example) which requires buying adjacent pieces of property. Imagine a new road proposed for construction over 10 pieces of property. Nine owners sell their acreage to the government; the tenth refuses to sell. Should the broader public be deprived of a road because one property owner does not want to sell his or her property? The right of eminent domain says that the government can insist on a sale, at a fair price, in order for the road to proceed. The occasions where this type of forced sale is justified are limited to government projects that the government deems are for the public good.

A different question arises when a private company wants to build. Is the private shopping center, for example, a vital public service or for the public good? Is the economic benefit to the private company more important than the rights of the individual landowner, such that a sale can be compelled by the government under the doctrine of eminent domain? In the 2005 US Supreme Court case of Kelo v. New London the answer to this question was yes. In a narrow 5-4 majority opinion, the Supreme Court ruled that economic development of a city was long recognized as a function of government. Therefore, the Court reasoned that property owners in New London could be forced to sell their property to make way for a private development that would include a conference center, a public park, and private residences--but not the residences that were already on the property.

The ruling invoked intense protest and moves to alter local laws of eminent domain to prevent this principle from being used to benefit a private developer over the rights of private citizens. The notion that the economic priorities of a private party should take precedence over the rights of a private landowner seemed to contradict the very notion of property rights and equal rights. The ruling did not make it clear how economic development on a specific piece of land fell under the right of governments to force the sale of land under the principle of promoting economic development in general and in particular the right to use eminent domain--a principle that at its root undermines the right to own property--in the process. In dissenting from the majority in the case of Kelo v. New London, Justice Sandra Day O'Connor wrote: "Under the banner of economic development, all private property is now vulnerable to being taken and transferred to another private owner, so long as it might be upgraded-i.e., given to an owner who will use it in a way that the legislature deems more beneficial to the public-in the process. To reason, as the Court does, that the incidental public benefits resulting from the subsequent ordinary use of private property render economic development takings "for public use" is to wash out any distinction between private and public use of property-and thereby effectively to delete the words "for public use" from the Takings Clause of the Fifth Amendment."

Ponder This 
1. What, if any, projects besides roads (and bridges) might justify invoking "eminent domain" to force a property owner to sell his or her property?

2. If the government creates the right to own property, why should the government be limited in deciding when to retract the same right?

3. In a democracy, at what point must the power of the majority give way to the rights of an individual--and under what principle?

Counterpoint
Thesis: Narrowly focused individual property rights should not be allowed to dictate the greater good of the community.
Summary: The article discusses the eminent domain case Kelo v. the City of New London and argues that individual property rights must sometimes bow to the greater good of a community. The article provides background for the case and discusses its ultimate resolution in favor of New London, Connecticut. The author argues that eminent domain laws exist to help balance the rights of the individual with the rights of the government. Discussion questions are presented.

Ah, Fort Trumbull. Wasn't that where the Star Spangled Banner was written? Sacred territory where our forefathers fought and died for our rights as free Americans!*Well, no, actually, Fort Trumbull was something else. It was a run-down, dismal neighborhood of New London, Connecticut (pop. 24,000), a city on Long Island Sound that had seen its better days--much better days--when, in 1998, the Pfizer pharmaceutical company decided to invest in a new research facility to be built near Fort Trumbull. To some people in New London, this private investment seemed like a ray of light. New jobs coming to town! Clean jobs, high-paying jobs, in pharmaceutical research! Could the city of New London capitalize on this opportunity by building a resort hotel, a conference center, a new state park, and some new residences near the Pfizer plant? Good idea, thought the city's government. Let's reactivate a city-controlled development company, buy the 115 pieces of property in Fort Trumbull, most of them low-rent three-story "townhouse" apartments, and renovate this part of town. Bravo, thought the owners of 100 pieces of property in the neighborhood. We'll take the city up on its offer, sell these aging, decrepit buildings for a fair price, and perhaps use the money to upgrade our own lives

But that wasn't the only reaction. "Not over my dead deed to this property!" thought 15 property owners, including Suzette Kelo. Ten of the property owners lived in the neighborhood, five were real estate investors. So what if 85 percent of the property owners in Fort Trumbull are willing to make way for a spiffy new development? So what if the whole city would benefit from this development? We ain't sellin'! Private property being a sacred principle, that must be that. They own it, they won't sell it. End of story. End of project. But that wasn't the end of the story. The city of New London used the principle of eminent domain--the right of the government to force the sale of private property, at a fair rate, to make way for a public project--to seize the properties of the dissident 15.The trouble was that eminent domain is widely associated with "public interest" projects, such a six-lane freeway through the middle of a city to make it easier for workers like those at Pfizer's new facility to rush to the suburbs in their gas-guzzling SUVs at the end of the day, leaving neighborhoods like Fort Trumbull far behind in more ways than one. So when New London invoked the principle of eminent domain to "condemn" the properties of the dissident 15 owners in order to make way for a project that would be, in large part, privately owned, the case went to court, and stayed there until it reached the U.S. Supreme Court, which ruled 5-4 in favor of the city of New London in the case called Kelo v. the City of New London. The majority of justices agreed that revitalizing a run-down neighborhood and bringing new jobs into a city was just as legitimately in the public interest as would be building a highway or bridge, and that therefore New London was within its rights to force the sale of the 15 pieces of property. Writing for the majority, Justice John Paul Stevens wrote that "promoting economic development is a traditional and long accepted function of government."

On the other hand, Ms. Kelo, one of those who refused to sell, had remodeled her home and wanted to stay for its view of the water, raising the fundamental question: Should one person's view of the water prevent a town from reviving itself for the greater good of the other 24,000 residents? On the surface, this question is about eminent domain: Does the right of property ownership outweigh the good of the community? If someone lets a house deteriorate until it is a dreadful eyesore, with ancient appliances decorating the front porch overlooking overgrown weeds, does the fact that they are his appliances on his front porch outweigh the rights of the neighbors to live in a peaceful, pleasant neighborhood, maybe even one with a view of the water? If the owner of waterfront property decides to build, say, a three-story flophouse for transients, would Ms. Kelo have any right to object that such a project hampered her view of the water and should be banned? Clearly property rights co-exist with other rights in society, including the right of a democratically elected town government to take actions that benefit everyone, even at the expense of one person's view of the water. And that is precisely the purpose of laws of eminent domain, whether they are used to build a highway or a community development project--including one that is financed with private funds.

Ponder This 
1. Evaluate the tone of the article. Is this an effective technique of persuasion?

2. The author focuses on one person in the case of one town. Is this enough evidence to make the larger point about a general principle?

3. Do you think the Court's decision in favor of New London was appropriate? In general, where do you think the line should be drawn in favor of community good versus individual rights?

